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devolving upon the proprietor which must not be carelessly done. The dangers 
are assumed by the employ^ notwithstanding youth or inexperience, as was held 
in the case of Anderson v. Morrison, 22 Minn. 274. When an employer sets an 
employe 1 , who is a minor, to do dangerous work, other than that for which he 
was employed, the employer is not liable for the injuries simply because he set 
him at that work, although dangerous, unless, in view of all the circumstances, 
it was imprudent and negligent on the part of the employer. This rule is 
clearly deducible from the following cases: Smith v. Erwin, 51 N. J. Law 
(Vroom) 507, 18 Atl. Rep. 852, 14 Am. St. 'Rep. 699; Murphy v. Main, 6 N. Y. 
St. R. 42; Hichey v.Taffe, 105 N. Y. 26, 12 N. E. Rep. 286. See also Century 
Digest, Vol. 34. col. 827, Master and Servant, sec. 314." 

It seems pertinent to remark that a prevalent fault in present day pleading 
is to ask too much in an instruction as well as to lequest too many instructions. 
The number of cases that are reversed on account of erroneous instructions 
forcibly impresses this point upon the reader of the current reports. It is very 
probable that if, in the principal case, an instruction had been given holding the 
employer to only an ordinary degree of care, as defined in the opinion, the ver- 
dict of the jury would not have been different. The fault of asking too many 
instructions is adverted to in Seaboard & R. B. Co. v. Vaughan's Am'x, 51 S. E. 
452, published in this number of the Register. In addition to the objections 
noted therein, there is this practical one, that the greater the number of instruc- 
tions, the greater is the chance of error. See, also, 10 Va. Law Reg. 837. 

C. B. G. 



Dunn et al. v. Stowees et al. 

Supreme Court of Appeals of Virginia. 

June 28, 1905. 

[51 S. E. 366.] 

1. Married Women — Property rights — Contract to sell land — Enforceability. — 

A contract made by a married woman for the sale of her separate estate 
may be enforced against her in equity. 

[Ed. Note.— For cases in point gee Vol. 26, Cent. Dig. Husband and Wife, 
sees. 722-724; Vol. 44 Cent. Dig. Specific Performance, sees. 103, 104 ] 

2. Same— Effect of sMute— Code 1887, sec. 2502 [Va. Code 1904, p. 1272], 

providing that when a husband and wife have signed a writing purporting 
or contracting to convey any estate, real or personal, such writing may be 
admitted to record, when it shall operate to convey from the wife her right 
of dower, and all interest which at the date of the writing she may have in 
the estate conveyed, but shall not operate any further upon the wife by 
means of any warranty contained therein which is not made with reference 
to her separate estate, as a source of credit, etc., does not prohibit a married 
woman from carrying out an executory contract for the sale of land, or pre- 
vent a court of equity from enforcing such contract against her. 

[Ed. Note.— For cases in point, see Vol. 26. Cent. Dig. Husband and 
Wife, sees. 722-724; Vol. 44, Cent. Dig. Specific Performance, sees. 103, 
104.] 
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3. Parties — Contracts by husband and wife — Suit after wife's death. — A husband 

and wife contracted for the sale of land, a part of which belonged to the 
wife's separate estate, and which provided that the price should be paid in 
installments to the husband. Several installments were so paid after the 
death of the wife, after which the husband brought suit for the remaining 
installments. The purchaser commenced a suit in equity to restrain the 
prosecution of the action at law, and to compel defendants to exhibit their 
title to the land, that its marketability might be passed upon. The husband 
and all the distributees of the wife were made parties, and none of them 
contested the right of the husband to receive the purchase money. Held, 
that the personal representative of the deceased wife was not a necessary 
party. 

4. Reference — Scope of report. — The vendor in a contract for the saje of real 

estate sued to recover an unpaid portion of the price, and the vendee sued to 
enjoin the prosecution of this action, and to compel the vendor to exhibit 
his title, that its validity might be passed upon. The suit in equity was 
referred to a commissioner to report all facts connected with the title, and 
anything else deemed pertinent by himself, or required by any party in 
interest. Held, that the commissioner was justified in reporting what por- 
tion of the price was still due, where there was no objection to the correct- 
ness of his calculations. 

5. Deeds — Presumptions. — Where, in a suit to enjoin the prosecution of an action 

at law on a contract for the sale of land, it appeared that the vendor and 
vendee under the contract had been in undisputed possession for over thirty 
years since the making of certain deeds to the person from whom the vendor 
purchased, it was presumable that such remote grantors, who were women, 
were unmarried, and hence that the title was not clouded with outstanding 
rights of curtesy. 

6. Vendor and Purchaser — Action for price — Suit to enjoin — Affirmative relief — 

Necessity for cross-bill. — A contract by a husband and wife for the sale of land, 
part of which was the property of the wife, provided that the price should be 
paid to the husband. After the wife's death the husband sued for an unpaid 
portion of the price, and the purchaser sued in equity to enjoin the action ; 
praying that the husband and the heirs of the wife be required to exhibit 
their title, so that, if it was good, proper conveyances might be executed, 
and, if not, the contract rescinded. Held, that it was proper, on finding the 
title valid, to render a decree against complainants in the injunction suit for 
the balance of the purchase money, though there was no crossbill seeking 
such recovery, and the personal representative of the deceased wife was not 
a party. 

7. Same — Form of conveyance — Waiver. — A husband and wife contracted to con- 

vey lands by deeds containing certain warranties. Part of the price was 
paid, and all was due, and the vendor was ready to convey before the wife 
died. Thereafter the purchaser made various payments to the husband. 
Held, that any objection which might otherwise have been made by the 
purchaser to a conveyance by the husband and the heirs of the wife had been 
waived. 
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Appeal from Circuit Court, Bland county. 

Suit by D. W. Dunn and others against James M. Stowers and 
others. From a decree for defendants, plaintiffs appeal. 

Affirmed. 
Fulton Kegley and R. W. Williams, for appellants. 

Henry & Graham, for appellees. 

Cardwell, J. 

James M. Stowers, the principal appellee here, and Mary U. 
Stowers, his wife, spoken of in this record as Polly M. Stowers, 
owned and occupied three contiguous tracts of land situated in the 
county of Bland — one containing 203 acres, another 39% acres, 
and the other 93 acres — and they had been in the possession of 
these lands for years prior to the contract for their sale herein- 
after mentioned. Mrs. Stowers acquired nine-fourteenths of these 
lands as the sole heir at law of her father, Joseph Lambert, who 
died in March, 1880; and James M. Stowers acquired title to the 
balance of the lands by conveyances to him from parties who 
acquired title from Elijah Lambert, who owned jointly with his 
brother Joseph the said lands, and died prior to the death of 
Joseph Lambert. 

On the 5th of September, 1890, James M. Stowers and wife 
entered into a written contract, commonly known as a "title bond," 
with appellants, whereby they agreed and bound themselves to sell 
to Dunn and his associates the said tracts of land for a considera- 
tion of $4,000, which was to be paid to James M. Stowers alone, 
and for which sum, divided into three equal payments, bonds were 
executed by Dunn and his associates to James M. Stowers, payable 
respectively on May 1, 1891, November 1, 1891, and May 1, 1892. 
The contract or title bond stipulated that the two first-named 
tracts, of 202 acres and 393,4 acres, were to be conveyed to the 
vendees with covenants of general warranty, and the other tract, 
of 93 acres, to be conveyed with special warranty; that is, of such 
right, title, and interest therein as Stowers and wife had. 

In May, 1891, Stowers and wife surrendered the land to appel- 
lants, who have been in possession thereof continuously from that 
time. 

A number of payments were made upon the several bonds be- 
tween May 1, 1891, and July 2, 1895, but none of them paid in 
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full, all of which payments were made to James M. Stowers, and 
several of them made after the death of Mrs. Stowers, which 
occurred on January 5, 1893. Although repeatedly and earnestly 
importuned by James M. Stowers to pay the balance due on these 
notes, appellants paid nothing thereon after the last payment 
above mentioned, in July, 1895 ; and on the 29th day of Septem- 
ber, 1896, another contract was entered into between the appel- 
lants, as parties of the first part, and James M. Stowers, of the 
second part, which recites that the parties of the first part had 
purchased the lands, as hereinbefore stated, since which time Stow- 
ers' wife had died, leaving the title in doubt; and it was agreed 
that Stowers should bring a suit in the circuit court of Bland 
county for the collection of the purchase money still due him. 
"Said suit is not to be defended by said purchasers, except to pre- 
sent the law of the case based upon the exact facts as to the status 
of said title, and shall abide by said decision of said court, and are 
to pay the costs of said suit ; and, should said court decide that said 
Stowers cannot make a good title to said land, then the said parties 
hereto are still to try all honorable and fair means to adjust the 
said questions in the premises, and, if they cannot agree on a basis 
of settlement, then they are to leave the matter to arbitration upon 
the terms as follows : . . ." 

Stowers then brought his suit at law on the purchase-money 
bonds, and thereupon appellants, without making any appearance 
in that suit as stipulated for in the contract just referred to, filed 
this bill in equity against James M. Stowers and the children of 
himself and his wife, Polly M. Stowers, deceased, praying an in- 
junction to supersede the action at law ; that the defendants might 
produce before the court the title of James M. Stowers and wife 
to the lands, "that the same might be inspected by the court; and 
that all questions concerning the title to the lands might be adjudi- 
cated, so that, if good, your orators might have proper conveyances 
executed, and, if not good, the said contract [of September 5, 
1890] be rescinded." 

Polly M. Stowers left five children, two of whom were under the 
age of 21 years at the time of her death. James M. Stowers and 
his three adult children filed an answer to said bill, setting out all 
of the facts hereinbefore mentioned and others, denying all allega- 
tions of the bill not specifically admitted to be true, and claiming 
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that the title to the lands in question was entirely good, exhibiting 
with the answer the title deeds therefor, and also a deed duly ex- 
ecuted and acknowledged by James M. Stowers and four of his 
children, three of whom were then adults, and tendered the deed 
for delivery to appellants upon the purchase money for the lands 
being paid in full by them, which deed conformed to the provis- 
ions of the contract of sale as to covenants of title, to which answer 
appellants filed a general replication. A guardian ad litem was 
duly appointed for the two infant defendants,and they and the guar- 
dian ad litem filed their answer to the bill. Upon these pleadings the 
circuit court made its decree of January 29, 1900, referring the 
cause to W. D. Kegley, who was appointed special commissioner for 
the purpose, to inquire into and report fully all the facts connected 
with the title to the lands in question, necessary or material to en- 
able the court to pass upon the question of the validity thereof, 
whether said title was good or bad, and, if defective, in what respect, 
and to report anything else deemed pertinent by himself or re- 
quired by any party in interest. 

The cause dragged along before Commissioner Kegley until 
October t, 1903, when he filed a very full and satisfactory report 
in response to the decree of reference; taking the ground that the 
title to the lands in James M. Stowers and his children, was good, 
unless the following matters suggested by him impair its validity, 
viz. : 

(1) Mary Kensil, one of the heirs of Elijah Lambert, sold her 
one-seventh interest in the land to James M. Stowers, and, having 
died before making a deed thereto, her interest was afterwards con- 
veyed by John Kensil, her husband, A. W. Shewey and Anna, his 
wife, James Crabtree and Agnes, his wife, and Barbara 
Scott, the deed bearing date October 14, 1868; and the de- 
fect suggested by the commissioner is: "It does not appear 
on the face of this deed that the grantors are all the heirs 
at law of Mary Kensil. Neither does it so appear from the evidence 
in the case, unless the statement of Mr. Stowers that this interest 
was conveyed to him by the heirs of Mary Kensil is sufficient on 
this point. It would seem that Barbara Scott, one of the grantors, 
was or had been married ; but it does not appear whether her hus- 
band, if she had been married, was living or not at the time of the 
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execution of the deed. There is no evidence, so far as I can find, 
in the record on this point." 

(2) James M. Stowers acquired a two-sevenths interest in the 
lands in question from one James E. Bales, and the deed therefor 
was all-sufficient and duly recorded. One of these one-seventh 
interests was acquired by Bales from Margaret Perkey, a sister of 
Elijah Lambert, deceased, by deed of release and quitclaim dated 
October 7, 1869, duly executed and recorded. The suggestion of 
defect made by the commissioner is: "It appears in the evidence 
that Margaret Perkey was married, but it does not appear whether 
her husband was living at the time of the execution of this deed. 
If he was living, then he should have united in the deed." 

In the first suggestion is involved the possible right of curtesy 
in the husband of Barbara Scott in one-fourth of one-seventh of 
one-half of the land; and in the second is involved the possible 
right of curtesy in the husband of Margaret Perkey in one-sev- 
enth of one-half of the land. 

Commissioner Kegley, as he was authorized by the general clause 
of reference in the decree, at the request of counsel for James M. 
Stowers and children, made and filed as a part of his report a state- 
ment showing the balance due to James M. Stowers on the said 
bonds of appellants' to be $1,258.79, with interest on $785.62 from 
October 7, 1903. 

The cause coming on to be heard upon the pleadings and exhibits 
therewith and theretofore considered, and the report of Commis- 
sioner Kegley, and the depositions and exhibits therewith, the cir- 
cuit court made its decree of December 7, 1903, appealed from, 
which holds "that the contract for the sale of the lands in the bill 
and proceedings mentioned, and executed between the complain- 
ants and James M. Stowers and wife, dated the 5th day of Sep- 
tember, 1890, is valid and enforceable, notwithstanding the death 
of Mrs. Stowers; that any question of the loss of the general war- 
ranty of the wife; if ordinarily sufficient to bar specific perform- 
ance, was waived by complainants, who, after her death, recog- 
nized the contract as subsisting by retaining the possession of the 
land and making payments thereon." And the court, being of 
opinion that it should settle the entire controversy in the cause, 
and not remit either party to any remedy at law, proceeded to 
decree further as follows: That said report of Commissioner 
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Kegley be confirmed. That the title of the said land is good and 
marketable, and that the contract for the sale of said land be 
specficaily enforced, and, to that end, that James M. Stowers recover 
of appellants (complainants below) the sum of $1,258.79, with 
interest on $785.62 from October 7, 1903, and the costs of this suit, 
for which said James M. Stowers might have execution when the 
deed thereinafter referred to are executed and filed with the papers 
in the cause; said sum decreed being the balance of the purchase 
money due for the land, as shown by Commissioner Kegley' s report. 
And further, that James M. Stowers and his children, heirs at law 
of Mary U. Stowers (Polly M. Stowers), having executed and filed 
with their answer a deed to said land, conveying the same to said 
purchasers, the clerk of the court is directed to deliver same when 
the purchasers pay the decree thereinbefore rendered against them 
for purchase money; but as two of said grantors, viz., Rufus M. 
Stowers and Samuel C. Stowers, were infants at the time of the 
execution of said deed, W. J. Henson was appointed a special com- 
missioner, who, as such, should execute a deed conveying the 
interest of the said Rufus M. and Samuel C. Stowers in said lands 
to said purchasers, and, if either of them should have attained the 
age of 21 years, such one should join in the deed conveying with 
general warranty the tracts of land mentioned in said contract, 
which provided for conveyance with general warranty, and with 
special warranty the tract for which the contract provided for con- 
veyance with special warranty. 

Pursuant to the decree, and Rufus M. Stowers having attained 
full age, he and W. J. Henson, commissioner, duly executed and 
filed with the clerk of the court, March 17, 1904, a deed, as required 
by the decree. 

As we have seen, Polly M. Stowers acquired, title to nine-four- 
teenths of the lands which are the subject of this suit by descent 
from her father, who died in March, 1880, the title to which came 
to her, as Commissioner Kegley reports, "perfect and free from 
question"; and counsel for appellants now concede in their reply 
brief that under the law as it stood at the date of the contract of 
September 5, 1890, a married woman could make a valid sale of 
her statutory separate estate. This being conceded, it is settled 
that a contract made by a married woman for the sale of her sepa- 
rate estate may be enforced in a court of equity in suits for or 
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against her. This was done in Gentry v. Gentry, 87 Va. 478, 12 
S. E. 9GG, where the contract was entered into between the parties 
on the 3d day of July, 1888, and whether the estate the married 
woman contracted to sell was an equitable or a statutory separate 
estate does not appear from the reported case, but it does appear 
that it was her separate and sole property; and this court affirmed 
the decree of the circuit court enforcing specific execution of the 
contract. 

In Va. Coal & Iron Co. v. Roberson, 88 Va. 116, 13 S. E. 350, 
the land in controversy was the separate estate of the wife, acquired 
under the statute enacted April 4, 1877, known as the "Married 
Woman's Act," and there was a deed made by Eoberson and wife 
to Chas. W. Kilgore, dated the 1st. day of March, 1880. The 
acknowledgment of the parties thereto being found defective, Rob- 
erson and wife refused to perfect it. Suit was brought against 
them by the owners of the land to compel a perfection of the deed, 
which suit was resisted by Roberson and wife, who made the con- 
tention that the wife could not be made to execute a deed. The 
court held that the certificate was imperfect, but that the imperfect 
deed constituted a contract, under the married woman's act, and 
specific performance could be enforced. It therefore reversed the 
lower court, and decreed that the married woman should be com- 
pelled to make a proper deed, and, upon her failure or refusal to 
do so, the court could have a commissioner execute a deed so as to 
conclude her rights. 

And in the case of Clinch River Veneer Co. v. Kurth, 90 Va. 
737, 19 S. E. 878, it was also held that the married woman's deed 
therein involved was defective, but was enforceable in equity as an 
executory contract. This case came under review in Geil v. Geil, 
101 Va. 773, 45 S. E. 325, where the court declared that the opinion 
in the case of Clinch River Veneer Co. v. Kurth was not sound, so 
far as it held the certificate of the deed therein involved to be 
defective, and held a certificate with a similar omission to be good ; 
but no disapproval was announced as to the fact that such a deed, 
if defective, might be treated as an executory contract, upon which 
a suit might be prosecuted for specific performance of the contract. 

Wood v. Walker, 92 Va. 27, 22 S. E. 523, is cited as authority 
for the proposition that a good title must be shown, and a valid deed 
tendered, in order to authorize the specific enforcement of a eon- 
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tract for the sale of land, but that case has no bearing upon the 
case in hand. In a ease where the rule in Wood v. Walker applies, 
the court will not execute a contract at the instance of a vendor 
unless the deed is made; and where the vendor has the initiative, 
as in that case, he should do all the court could require him to do 
by his pleadings in the beginning. As remarked by counsel for 
appellees, there are many cases where specific performance may be 
sought, where it would be impossible to file and perfect a deed until 
the court had passed upon the rights of the parties, and declared 
the kind of deed necessary to be made, or where the court, through 
a commissioner, could carry out its decree. 

In this case appellants called upon appellees to exhibit their title 
to the court, in order that it might be inspected by the court, and 
all questions concerning the title might be adjudicated, so that, if 
good, appellants might have proper conveyances executed, and, if 
not good, that the contract by which Stowers and wife agreed to 
sell to them the lands be rescinded, and the purchase money there- 
tofore paid refunded. With their answer, as we have seen, appel- 
lees tendered a properly executed deed for the land, to the extent 
of the interest of Stowers and all of the children and heirs of Polly 
M. Stowers, his wife, with the exception of two, who were then 
under age; and the decree of the court provided for a proper con- 
veyance from these two of their interest in the lands to the appel- 
lants, thus vesting in them a good and marketable title to the lands 
if the defects in the title suggested by Commissioner Kegley did 
not exist, as to which we will have more to say later. 

Counsel for appellants seem to think that they could not acquire 
title to the lands without a deed executed by Stowers and his wife, 
as required by section 2502 of the Code of 1887, [Va. Code 1904, 
p. 1272], since married women can only convey title to their estates 
according to statutory requirements; and Augusta National Bank 
v. Beard, 100 Va. 687, 42 S. E. 694, is cited as authority for the 
proposition. It is true, it was held in that case that the married 
woman's law does not by implication repeal section 2502, but all 
that was decided is that section 2502 could have no other interpreta- 
tion given to it than that it frees a wife from liability on a covenant 
of warranty contained in the conveyance as completely as did the 
prior statute, except when made with reference to her separate 
estate as a source of credit ; and, no reference being made in the 
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deed to the wife's separate estate, it was as if there were no coven- 
ant of warranty therein contained so far as the wife was concerned. 
It cannot be maintained that this statute would prohibit a mar- 
ried woman from carrying out her executory contracts, or inhibit 
or interfere with a court of equity in enforcing against her her con- 
tracts with reference to her separate estate, for, if such was the 
case, the greater portion of the married woman's acts would be 
absolutely nugatory. 

Polly M. Stowers was bound by her contract, enforceable in a 
court of equity, to convey her interest in the lands to appellants; 
and all that a deed from her husband and herself, executed as pro- 
vided by section 2502, would have availed the appellants, and 
which they lost by her death, was her contingent right of dower in 
that portion of the lands which belonged to her husband, and this 
is obviated by the fact that she was dead when title to the lands 
was tendered to appellants by the deed from Stowers and the adulb 
children, and that of the guardian ad litem for the infant. 

By appellants' second assignment of error they assert that the 
personal representative of Polly M. Stowers should have been 
before the court when the decree was rendered, and that such per- 
sonal representative has a substantial interest in the case. 

The bill was filed by appellants for the purpose primarily of 
enjoining an action at law which had been instituted against them 
on the purchase-money bonds executed by them to James M. Stow- 
ers for the land in controversy, with the further prayer that the 
defendants exhibit title to the lands, etc. ; and they seem not then 
to have regarded the personal representative of Polly M. Stowers 
as a necessary party to this suit, as he was not made a party. No- 
where and at no time throughout the proceedings in this suit have 
appellants questioned the right of James M. Stowers to receive the 
purchase money. Polly M. Stowers, in signing the contract, stip- 
ulated that the money should be paid to him ; and by it she and 
those claiming under her as her heirs and distributees were bound, 
so far as appellants were concerned. Why this was done, we 
know not, nor need it be known, as she had a perfect right to give 
the money to her husband if she so desired, and she had the right 
to contract with them so as to bind them to pay it to her husband, 
as she did. Her children and her distributees were before the 
court, and none of them disputed the right of their father to 
receive the money. 
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In Strother v. Hull, 23 Gratt. 652, which was a suit for a settle- 
ment of an administration account and the distribution of the 
estate, it was contended that as one of the legatees died a minor, 
and the personal representative was not before the court, it was 
certainly irregular to proceed to a distribution of the estate of the 
deceased minor, although she died a minor, intestate, and unmar- 
ried, without bringing her personal representative before the court ; 
but the court held that to have brought the personal representative 
of the deceased party before the court would have been the merest 
matter of form, as all the parties beneficially interested in the 
estate were before the court, and it was not pretended that there 
were outstanding debts to collect or to pay, other than the estate in 
the hands of appellant, and no one could be injured by the absence 
of the personal representative of the deceased party interested. 

In the case at bar it has not been suggested that there were out- 
standing debts due to Polly M. Stowers to be collected, or debts 
against her to be paid, and we can see no reason whatever why her 
personal representative should have been made a party. 

Under the third assignment of error it is urged that the circuit 
court erred in sustaining so much of Commissioner Kegley's report 
as reported a balance due on the purchase-money bonds, because 
no such question had been raised in the pleadings in the cause, and 
this question had not been submitted to the commissioner. 

There was no exception taken to Commissioner Kegley's report, 
and the general clause of reference in the decree was ample to 
authorize the statement in his report, made at the instance of a 
party to the cause, showing a balance due on the bonds payable to 
James M. Stowers. 

The rule in such cases as this, laid down in Walters v. Bank, 76 
Va. 12, and sanctioned in numerous cases following, is that, when 
a court of equity has once acquired jurisdiction of a cause on equit- 
able grounds, it may go on to a complete adjudication, even to 
establish legal rights which would be otherwise beyond the scope of 
its authority. 

As was said in the opinion in Parker v. Dee, 2 Chy. Cas. 200, 
"When this court can determine the matter, it shall not be a hand- 
maid to other courts, nor beget a suit to be ended elsewhere." 

In this case the jurisdiction of the court was invoked by appel- 
lants, and in it the court took jurisdiction of all the parties 
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interested and the subject-matter of litigation, and the appellants 
cannot be heard to deny the jurisdiction of the court to settle all 
matters in controversy between the parties in accordance with the 
well-established rule which we have just quoted. Especially are 
they not to be heard to question in this court the authority of the 
circuit court to ascertain and determine the amount due from them 
on their purchase-money bonds for the subject-matter of the litiga- 
tion, when there is no suggestion of error in the calculation made 
and reported by the commissioner, whose report was confirmed 
without exception 

The fourth assignment of error relates to the suggestions made 
by the commissioner as to the deeds from John Kensil and others 
to James M. Stowers, and from Margaret Perkey to James Bales. 

Through all the delay in the payment of the purchase money for 
the lands in question, and the many interviews between appellants 
and James M. Stowers, they made no suggestion whatever that they 
objected to the title to the lands, until threatened with a suit on 
their bonds by James M. Stowers; and, in addition to this, they 
nowhere during the taking of depositions, and when they were 
afforded an opportunity to do so, made inquiry as to whether Bar- 
bara Scott or Margaret Perkey was married at the date of the deeds 
in question. The conveyance of the Kensil interest was made to 
James M. Stowers on the 14th of October, 1868, which was about 
30 years before the institution of this suit, and more than 35 years 
before the final decree rendered therein; and, from the testimony 
of James M. Stowers, which is not contradicted, he had been in 
possession of this land ever since he bought it. The conveyance 
of Margaret Perky to James Bales bears date the 17th day of Sep- 
tember, 1869, about 34 years before the final decree in this cause. 
So that James M. Stowers and the appellants together had con- 
tinuous, actual, open, and exclusive possession of the lands con- 
veyed by Barbara Scott and Margaret Perkey for more than 30 
years before this suit was brought. These facts and circumstances 
together with the further fact that the deeds executed by Bar- 
bara Scott and Margaret Perkey are perfect upon their face, raise, 
we think, a presumption that neither of them had a husband living 
to join in the deeds. 

Maupin, in his work on Marketable Title to Real Estate, sec. 
292, says : "A purchaser may be compelled to take a title resting 
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upon a hostile, adverse, and uninterrupted possession under color 
of title which has continued a sufficient length of time to bar the 
rights of any possible adverse claimant." 

The same author, at page 703, discussing title dependent upon 
adverse possession, where a vendor relies on the statute of limita- 
tions to cure a defect in his title which is contested by his vendee, 
says: "There must be some present ground to apprehend that the 
title will be disputed, and the means of sustaining it unavailing 
to the purchaser." 

A similar question was raised in Gibson v. Brown (111.), 73 N. 
E. 578, in which it was said that, while a court of equity will never 
force upon a vendee a doubtful title, immaterial defects and tech- 
nical objections, where a purchaser gets substantially what he con- 
tracts for, will not be permitted to be set up to defeat a decree of 
specific performance. 

Under the fifth assignment of error, appellants contend that 
there could be no proper decree in this case against them for the 
balance due on the purchase money without filing a cross-bill, to 
which the personal representative of Polly M. Stowers would be 
a necessary party. 

It is true that an answer to a bill often asks that the .answer be 
treated as a cross-bill, if the respondent wishes affirmative relief 
which would be antagonistic to the relief sought in the bill, with 
the right of complainant to respond thereto by answer ; but whether 
a cross-bill be resorted to, or not, depends upon the attitude the 
complainant assumes. 

James M. Stowers had sued to recover of appellants the amount 
due on the purchase-money bonds he held, which were long past 
due, and the bill in this cause was filed by appellants, making 
James M. Stowers and the heirs at law of Polly M. Stowers (nam- 
ing them) parties defendant thereto; the prayer of the bill being 
"that they be required to produce before this court the title of said 
James M. Stowers and said Polly Stowers, or either of them, to 
said land, in order that the same may be seen and inspected by the 
court, and all questions concerning said title may be adjudicated, 
so that, if good, yoxir orators may have proper conveyances ex- 
ecuted, and, if not good, that said contract be rescinded, and the 
purchase money so paid by them be refunded by the said James 
M. Stowers for the loss of the land." 
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This was plainly a bill for specific performance of the contract, 
if the title which they sought to bring out proved to be good ; and 
with the alternative prayer that, if it was not good, the contract 
be rescinded. The decree in the cause, which is the result of the 
pleadings and proof, demonstrates the fact that there was no need 
of the personal representative of Polly M. Stowers to be made a 
party thereto, as the decree simply carried out the contract, in re- 
quiring the appellants to pay the money directly to James M. 
Stowers, to whom they agreed by their contract to pay it. 

Under the sixth assignment of error, complaint is made of the 
action of the court below in requiring appellants to accept the 
deed executed by its commissioner on behalf of the infant defend- 
ants ; and this assignment rests upon the theory that appellants after 
the death of Polly M. Stowers could not be compelled to accept the 
warranty of the heirs, and especially to accept the commissioner's 
deed on behalf of the infants. 

We are wholly unable to see any merit in this assignment. As 
we have seen, the court, after declaring that the contract of Sep- 
tember 5, 1890, is valid and enforceable, notwithstanding the 
death of Mrs. Stowers, declares that any question of loss of the 
general warranty of the wife, if ordinarily sufficient to bar specific 
performance, was waived by appellants, who after her death recog- 
nized the contract as subsisting by retaining the possession of the 
lands and making payments thereon. This declaration is sustained 
by the facts already stated, and, if necessary, other equally cogent 
reasons for it might have been given — among them, that appellants 
desired and obtained possession of the lands "for prospecting for 
minerals and mining for same," and, having ascertained that the 
purposes, for which they desired the lands had failed, without pay- 
ing the purchase money, they retained possession of the lands down 
to the time of the institution of this suit, and to the present day; 
and the lands, profitable to James M. Stowers for farming pur- 
poses when he surrendered the possession thereof, and long prior 
thereto, have become greatly deteriorated, if not entirely worth- 
less for those purposes. James M. Stowers was asked why he and 
his wife did not convey the lands to complainants before his wife's 
death, to which he made reply : "Because we had not received our 
money. We were ready to do it." The money was due, as we have 
already said, when Mrs. Stowers died, and James Stowers further 



398 11 VIRGINIA LAW REGISTER. [Sept., 

testified that he had made every exertion possible to collect it, 
except to sue upon the bonds; so that, if the warranty of Mrs. 
Stowers was necessary or even desirable to appellants, they have 
no one to blame for their failure to get it, except themselves. 

The seventh and last assignment of error refers again to the 
refusal of the court to rescind the contract, and we do not deem it 
necessary to discuss this question further than has already been 
done. 

Upon the whole case, we are of opinion that the decree of the 
circuit court should be affirmed. 



EOCAHONTAS COLLIERIES Co. V. EtTKAS' Adm'r. 

Supreme Court of Appeals of Virginia. 

June 28, 1905. 
T51 S. E. 449.] 

1. Negligence — Declaration — Right to demand specific statement. — A declaration 

charging various grounds of negligence, and averring that each was the 
proximate cause of the injury complained of, is not demurrable because it 
leaves defendant ignorant of the particular act of negligence relied on, 
but defendant, under the express provisions of Va. Code 1904, sec. 3249, 
may demand a more specific statement of the ground of complaint. 

2. Death by Wrongful Act — Resident aliens—Right to recover. — Va. Code 1904, 

sec. 2902, providing that when the death of a person shall be caused by the 
wrongful act of another, and the act is such as would, if death had not 
ensued, have entitled the injured person to sue therefor, the person guilty of 
the wrongful act shall be liable to an action for damages, and section 2904, 
providing that the amount recovered shall be paid to decedent's personal 
representative, and distributed to the wife, etc., of decedent, authorize an 
action for the wrongful death of a resident alien, for the benefit of his resi- 
dent alien widow and children, residing in another state. 

3. Master and Servant — Death of employt — Negligence — Evidence. — Evidence 

in an action against an employer for the death of an employe 1 employed in a 
coal mine examined, and 'held to support a finding that the employer was 
guilty of actionable negligence for failing to warn the employs of the danger 
in entering the mine because of noxious gases therein. 

Error to Circuit Court, Tazewell county. 

Action by Anton Bukas' administrator against tne Pocahontas 
Collieries Company. There was judgment for plaintiff, and de- 
fendant brings error. Affirmed. 



